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CRIMINAL ORGANISATIONS CONTROL BILL 2011 

Committee 

Resumed from 2 May. The Deputy Chair of Committees (Hon Col Holt) in the chair; Hon Michael Mischin 

(Parliamentary Secretary) in charge of the bill. 

Clause 1: Short title — 

Progress was reported after the clause had been partly considered. 

Hon SALLY TALBOT: I just remind the house that the questions to which I seek clarification at this stage of 

the debate relate to the possibility that the Criminal Organisations Control Bill may unintentionally capture 

people who are not intended to be subject to the provisions of the bill. I also remind the house that very clearly 

the bill states to whom it intends to apply. Clause 4(1)(a) states — 

to disrupt and restrict the activities of organisations involved in serious criminal activity, their members 

and associates so as to reduce their capacity to carry out activities that may facilitate serious criminal 

activity; … 

I did note, just refreshing my memory, late last night in the Attorney General’s second reading speech, that he at 

one stage notified the house that he was going to use a shorthand term for outlaw motorcycle gangs: OMG. He 

used OMG as a sort of shorthand throughout his second reading speech. 

Hon Michael Mischin: Did he use that as a term convenient to refer to criminal organisations declared under the 

act, or subject to being declared, or just in respect of so-called bikie gangs? 

Hon SALLY TALBOT: I could probably go back and refresh the parliamentary secretary’s memory; I have the 

documents here. 

Hon Michael Mischin: Sorry; I don’t recall that particular bit specifically. 

Hon SALLY TALBOT: It was actually fairly near the beginning of the speech. He said that he would like to 

outline how the bill, once enacted, would function. He said that there was no question whatsoever that members 

of these organisations will frequently commit criminal offences, and that he may refer to OMGs for the sake of 

brevity. I am just making it clear that my interest in pursuing these questions is not to imply that Labor in any 

way dissents from these measures as they apply to outlaw motorcycle gangs involved in criminal activity. What I 

am concerned about is people who may be caught up in the provisions of the bill, which is presumably what the 

government does not intend. 

When we adjourned last night, I had asked the parliamentary secretary to inform the house what the 

circumstances would be if we had two people who were subject to control orders and ended up working in the 

same workplace. How would the anti-association provisions apply to them? The parliamentary secretary’s 

response was that we did not have a one-size-fits-all provision, so they may be forbidden from associating in the 

workplace, or they may not be. I asked the parliamentary secretary if he could indicate to the house how that 

would actually be determined. We have person A with a control order applied to her and person B with a control 

order applied to her; how does the court keep track of where those people are? I have seen the provisions that 

relate to the types of employment that a person might seek, so I can see that if there were some particular 

criminal activity associated with a particular work site, then the control order might relate to that person, A or B, 

not going near that work site. In a more general sense, people arrive in this state every day with their backpacks 

and end up in Kununurra or Argyle, or down in the sand mining operations of the south west. How does the court 

keep track of whether these people are associating, or likely to associate, in the workplace? 

Hon MICHAEL MISCHIN: I think I touched on a fair bit of this last night, as to the court making a control 

order if it is satisfied to the requisite standard that one is warranted against a particular person; standard 

conditions may apply and there may be particular conditions that can be applied, and exemptions to those 

conditions as necessary. A respondent to such an order can draw particular circumstances to the court’s attention, 

and there is a power within the bill, which we will get to in due course, for varying or revoking orders as 

necessary, depending on the material that is put to the court. If I understand the member’s question, it is more of 

a general one as to how the court will keep track. The court does not keep track; that is not its function. The 

function of enforcing control orders will be left with the police and other law enforcement agencies, and they 

will do that in accordance with the resources that are available to them and to their policing priorities, in the 

same way that any other court orders that may restrict the movements of people by way of bail conditions or 

other court-ordered restraints on their conduct are policed. That is more of a law enforcement issue, rather than 

one relating to the principles of the bill. 

Hon SALLY TALBOT: Perhaps I can ask the question in a slightly different way. Throughout the bill there are 

references to restrictions being placed on a person’s employment. Can the parliamentary secretary tell the house 
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how the reference to employment might actually be imposed on the person? Does it say that they cannot go to 

that particular part of the state, or that they cannot engage in this particular activity, or that they cannot engage in 

mining activities or handle explosives; or, as I suspect, does the order just say that they are not allowed to 

associate with other members of criminal organisations? 

Hon MICHAEL MISCHIN: Once again, this is starting to get into specifics that are already set out in the bill 

and possibly may be more properly addressed when we get to division 5, for example, of part 3 of the bill, which 

sets out the effect of orders that may be made. Clause 77 provides that an interim control order has certain 

consequences. Clause 77(2) provides that a controlled person under a control order must not associate with any 

other controlled person, except as permitted by the terms of an exemption under proposed section 59. That, 

again, is something that is determined by the Supreme Court at the time of making the control order and would 

be the subject of submissions, if thought fit, by the respondent. Otherwise, non-standard conditions under 

subdivision 2 of division 5, part 3 set out that a person can be restrained from doing particular things such as 

carrying on activities prescribed in the order and so on. Prescribed activities are set out in clause 80 of the bill, 

including those that may involve people, in broad terms, working as a security officer or a bouncer, in the 

gambling business and so forth. Those matters are set out in the bill. I am not sure what I can add to that, other 

than to say that if there are particular queries on those matters, we should deal with them when we get, hopefully, 

to those clauses in the bill.  

Hon SALLY TALBOT: I thank the parliamentary secretary for that. Mentioning those occupations has assisted 

me in that regard. I will return to my original question. I have not actually phrased the original question yet, 

because I first asked the parliamentary secretary how this was going to relate to places of employment. I am 

going to assume from what the parliamentary secretary just said that we could have a situation in which two 

people who are under control orders work at the same work site and they will not be contravening the terms of 

their control orders by doing that. Have the people who are subject to control orders committed a criminal 

offence?  

Hon MICHAEL MISCHIN: The scheme of the bill is that, firstly, a declaration is made that an organisation is 

a criminal organisation within the meaning of the law, and I have already set out the high standard that has to be 

met before a designated authority can declare an organisation a criminal organisation. Once that is done, that can 

be the basis for an application for either an interim or a control order, or both, in due course. The intent is 

broadly stated in clause 33(1), and the circumstances in which a control order can be made are set out in clause 

57. Clause 57 requires that the person must be a member of a declared criminal organisation, or variations on 

that theme, which are set out in detail. Subclause (3) states that the court must have regard to a variety of other 

factors, including a person’s past history and whether they have been convicted of any criminal offences and the 

like, when deciding whether it is appropriate to grant an application for a control order. So, no, a person need not 

have committed a criminal offence to be subject to a control order. Whether they have committed a criminal 

offence in the past and whether they are members of a criminal organisation are factors that are relevant to 

whether a control order will be made. A control order can be made against them if they are a member of a 

criminal organisation, but having committed a criminal offence is not a prerequisite to a control order being 

made.  

Hon SALLY TALBOT: So it is not a criminal offence to be a member of a designated criminal organisation.  

Hon Michael Mischin: No.  

Hon SALLY TALBOT: I am not a lawyer, parliamentary secretary. One fills in forms that ask, “Do you have a 

criminal record?” If I were subject to a control order, could I still tick “no”?  

Hon Michael Mischin: Yes.  

Hon SALLY TALBOT: I do not have to tick “yes” because I am the subject of a control order.  

Hon MICHAEL MISCHIN: Being subject to a control order is not an offence per se. Breaching the terms of a 

control order may make a person liable to punishment because that person will have committed an offence. But 

the fact of a control order having been made against a person does not mean that that person is “a criminal” or 

has a criminal history. It is not an offence itself, because for a variety of factors it is not prescribed as an offence.  

Hon SALLY TALBOT: I will pursue this under clause 1 because I cannot find any reference to this. Say I am 

subject to a control order. Could that control order stipulate that I must not associate with anyone else who is 

subject to a control order, or must the control order be more specific than that?  

Hon MICHAEL MISCHIN: Once again we get back to clause 77 of the bill. It is a standard condition that a 

controlled person under a control order must not associate with any other controlled person except as permitted 

by the terms of an exemption under clause 59. A breach of that condition is an offence under clause 99. The 

point of this is, once again, that if a person is a member of a criminal organisation and if the Supreme Court has 

been persuaded to the requisite standard and on the relevant material that that person is someone in respect of 
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whom a control order ought to be made, then, no, that person is not to associate with others who are subject to 

control orders. That is done with the view, of course, to breaking up the collegiality and unity of those criminal 

organisations so that people cannot communicate with each other, plot together and act together.  

Hon SALLY TALBOT: With respect, parliamentary secretary, the collegiality and unity clearly relates, I 

assume, to members of the one organisation. I hardly think that they are the terms one would use to describe 

relationships between different organisations. In fact, it actually would be the opposite of that, one would have 

thought. Again by way of clarification for me, I will use the example of somebody who is subject to a control 

order because they are a member of organisation A. That control order will also prohibit them, unless there is an 

exemption, from associating with members of organisations B, C, D and onwards.  

Hon MICHAEL MISCHIN: Yes, if those other people are subject to control orders.  

Hon SALLY TALBOT: To pursue the terms of my question, there are two people who are complying with the 

terms of their control order and are working for the same employer on the same work site. They are also 

members of a trade union. The trade union members go on strike and the two people subject to the control orders 

join the strike. They are no longer on the boss’s time. They take part in the strike with maybe 1 500 other union 

members. They are on a picket line that is not a legal picket line. I do not imagine that people will sit down and 

talk about the fact that they are subject to control orders unless it does become a badge of honour, which was one 

thing that was talked about in the other place. Even if that occurs, I cannot image that it will necessarily become 

part of the discourse between two employees. If these two people who are subject to control orders, and who 

presumably are not allowed to associate with each other, find themselves on a picket line together, have they 

then breached the terms of their control orders?  

Hon MICHAEL MISCHIN: I am sorry I did not catch the last bit of that question on the nature of the 

association between these two people. I took on board the picket line bit.  

Hon Sally Talbot: If they are on a picket line together, they are not at work.  

Hon MICHAEL MISCHIN: The fact they are on a picket line together does not mean they are associating. The 

fact that the two of us are in this chamber sitting on opposite sides does not necessarily mean that we are 

associated with each other. Once again, I seem to be going through the terms in the bill, and I mean no 

disrespect.  

Hon Sally Talbot: I know. This was inevitably going to happen. 

Hon MICHAEL MISCHIN: I am happy to answer questions and explore issues, but terms like what it means to 

associate are defined. For example, clause 100 deals with defences for a charge of breaching an order not to 

associate if someone can establish that they did not and reasonably could not be expected to know that the other 

person was subject to a control order when they were associating. All these things are covered in the bill.  

Hon SALLY TALBOT: I think we did seek some clarification from the Chair last night, and my recollection is 

that it is not an unusual situation for people to pursue specific queries on what may have been missed from the 

bill and it is the parliamentary secretary or the minister’s responsibility to draw our attention to that, so we will 

inevitably end up talking about various clauses. I think the parliamentary secretary has answered my question by 

saying that two people who find themselves in association on a picket line will be able to appeal if they were 

then charged with breaching the terms of their control order, because they will be able to say they had no idea 

and could not reasonably have been expected to know that.  

What about the other people on the picket line, particularly in the circumstance that it is determined they are 

participating in an illegal industrial action? What could be the effect on them, having associated with people who 

are subject to an anti-association control order?  

Hon MICHAEL MISCHIN: Nothing; it is not an offence in the bill. No offence is prescribed for a person who 

associates with a person who is subject to a control order. The point of a control order is to prevent people who 

are thought to be sufficiently worthy—or let us say “unworthy”—of attracting the court’s exercise of its 

discretion to make a control order, from associating with each other. It is not the aim of the bill to stop them 

from associating with people in the street, friends or relatives or the man from the local delicatessen.  

Hon Sally Talbot: Or a person next to them on an illegal picket line?  

Hon MICHAEL MISCHIN: There may be another offence involved if it is an illegal picket, but that is not the 

point of the bill and nothing in the bill creates an offence to do so.  

Hon SALLY TALBOT: I am not trying to do the parliamentary secretary’s work for him, but the parliamentary 

secretary said there may be another offence involved.  
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Hon Michael Mischin: The member mentioned the example of an illegal picket line, so if it is illegal, it is 

against the law and there may be offences that flow from that, but that has nothing to do with this legislation.  

Hon SALLY TALBOT: I understand what the parliamentary secretary is saying. The parliamentary secretary 

drew my attention to this last night, but that offence would have to fall into the category of organisations that 

have been declared criminal organisations.  

Hon MICHAEL MISCHIN: Perhaps we can discuss this when we get to those clauses, as I am not sure I 

understand the member. We cannot put the cart before the horse. We have to establish the serious criminal 

activity in order to get the declaration. Once there is a declaration as to the organisation, then the members may 

be liable to certain consequences for breaches of control orders. It is not “must be” or “will be”; but they “may 

be” subject to a control order against them. If they happen to do something that is unrelated to the purposes of 

the bill, then they may be committing a different offence under some industrial legislation, or whatever it 

happens to be, but not if the organisation is not otherwise a criminal organisation. I would have thought it bizarre 

if a trade union, which is not a criminal organisation and which does not by any conceivable measure satisfy the 

criteria under the act to be made a criminal organisation, can be tainted by the fact that it happens to have a 

controlled person as a member. If the character of the organisation changes, it may very well become one that is 

liable to be considered a criminal organisation, but that requires more than one member being involved in it and 

there are specific criteria that I have already mentioned that must be satisfied before that can possibly be the 

case. Also, throughout this, clause 4(2) of the bill states — 

… it is not the intention of Parliament that the powers in this Act be used in a manner that would 

diminish the freedom of persons in this State to participate in advocacy, protest, dissent or industrial 

action.  

Hon SALLY TALBOT: I have caught up with myself now, so I am following the parliamentary secretary’s 

argument. I was referring to indictable offences for which the penalty is five years or more. The parliamentary 

secretary stated that there may well be offences under other acts. If the offence under the other act fell into that 

category, would that then invoke the provisions of the control order?  

Hon Michael Mischin: Against whom?  

Hon SALLY TALBOT: In the example of the two people who are subject to control orders and the other 

1 500 people who are standing with them on the picket line. If an offence was committed on that picket line, 

either by virtue of the fact it was an illegal picket or something that happened on that picket line as part of that 

industrial action—people get run over and fall off things—and if the offence that was committed carried a term 

of imprisonment of more than five years, would that then invoke the provisions of this bill about associating with 

people who are subject to the control order?  

Hon MICHAEL MISCHIN: No.  

Hon SALLY TALBOT: I have one more question and then I will hand over to anybody else who wants to ask 

questions on clause 1, and we will raise other things as we go through the bill. I know that the bill refers to 

interstate provisions, but I want to be clear. As the parliamentary secretary will know, in Australia some trade 

unions are structured federally and some have state-based structures. In a hypothetical situation, if a state-based 

organisation in another state where these kinds of provisions apply was determined to be an illegal organisation, 

would the commissioner then be able to take an application to the persona designata regarding an organisation of 

the same name—indeed it would be part of that federated structure in this state—and therefore apply for a 

declaration that this organisation in Western Australia is an illegal organisation?  

Hon MICHAEL MISCHIN: Part of that turns on what the structure of the organisation may be and what the 

nature of the declaration may be in the interstate jurisdiction. We will use the union example, because that is the 

instance that is troubling the member the most. If some union goes bad, it may — 

Hon Sally Talbot: There is an example.  

Hon MICHAEL MISCHIN: There are examples, yes. I recall a long royal commission taking place in 

Queensland at one stage. 

Hon Sally Talbot: I was thinking about something much more contemporary than that.  

Hon MICHAEL MISCHIN: Let us face it; all organisations can go bad if they are under the influence of bad 

people. We will leave that aside. The member is concerned about industrial issues. The purpose of the act has 

been set out; the government is not targeting industrial action or legitimate advocacy. It is targeting criminal 

organisations within the very narrow definition that has been provided.  

Let us say a union or movement has state branches and one of those state branches is declared a criminal 

organisation in Queensland, for argument’s sake. Assuming that its legislation falls within the description of one 
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that can be recognised for reciprocal registration purposes in Western Australia, yes, that union can be registered 

in Western Australia, but that would affect only that organisation, not ones in other states and not any oversight 

federal body. Provisions in part 7 concern registration and what criteria have to be met. It may be that, using the 

same principles that are set out for local bodies under clauses 19 to 23, registration is cancelled under clause 128 

by an application in Western Australia to have that registration set aside. There are safeguards there. 

Hon SALLY TALBOT: These are purely hypothetical examples; I am trying to work my way through the 

possible implications of the bill. To furnish a concrete example for the non-legal people among us, if a state 

branch of a union outside Western Australia was, for example, engaged in protection—the parliamentary 

secretary mentioned the involvement of the Mafia with American unions in the 1930s and 1940s and 

subsequently—it could be declared an illegal organisation in Queensland. That would then give the 

commissioner the grounds to seek a declaration for the same union in Western Australia.  

Hon MICHAEL MISCHIN: He does not even have to do that. If Queensland seeks to have it registered and it 

can be registered, the order in Queensland can be registered here for that chapter, if we like, or that organisation.  

Hon Sally Talbot: The Western Australian branch.  

Hon MICHAEL MISCHIN: No, not the Western Australian branch.  

Hon Sally Talbot: That is what I am asking.  

Hon MICHAEL MISCHIN: I understand what the member is driving at now. If the Queensland branch of the 

politicians union turns out to be a criminal organisation according to the legislation there and it is sufficiently 

matched to ours to achieve some reciprocity of intent and substance, then, yes, if the Queensland branch is 

declared, the Queensland branch can be registered here and members of the Queensland branch may be subject 

to control orders made in Western Australia. The Queensland branch would be a declared organisation here, not 

the Western Australian branch. 

Hon SALLY TALBOT: Did I understand the parliamentary secretary to say that whether that was the case 

would depend on the internal structures of the union? We do not need to go into all the many and varied different 

structures of unions, but whether it is a federated body or state body—I am particularly concerned about the 

federated bodies that may have a national office somewhere else and may just work in that federated structure—

is there no way that a WA branch could be caught under this legislation if it is a declared illegal organisation 

elsewhere?  

Hon MICHAEL MISCHIN: The question is: what is the organisation that we are looking at? That will be a 

question of fact based on the material that is available to the persona designata that is making the orders and also 

a relevant consideration for registration. Just to give a very broad example, if there were an Australian politicians 

union of which everyone was a member and a state found that it was sufficiently criminal within the meaning of 

the act to be considered a criminal organisation and it was declared such in another state, then, yes, that could be 

registered here and it would be a criminal organisation for the purposes of our legislation. However, another 

provision allows relief from registration and to have it not subject to the act in the same way as any other 

organisation in Western Australia. If it is a Queensland organisation because of a matter of fact as to the 

substance of the organisation itself, then, yes, it could be registered here, but it would cover only the members of 

that organisation. So part of it may be a legal issue, but much of it would also be a factual issue as to what the 

organisation is, and that would depend on the circumstances. But there are safeguards here to have that decision 

reviewed for the purposes of Western Australia and registration here, and that is set out in clause 128 of the bill. 

Clause put and passed. 

Clause 2 put and passed. 

Clause 3: Terms used — 

Hon GIZ WATSON: This clause deals with the terms used in the bill. Before I formally move my amendment, I 

want to seek some clarity around the meaning of “to be in company with”. To some extent Hon Sally Talbot 

tackled this issue in her exchange about a person being in the same room or on the same picket line. However, it 

seems to me that that is a fairly loose term. If I go to a meeting and two people who are subject to a control order 

happen to be in the same room—because that is what it is about—what does “to be in company with” mean? 

Hon MICHAEL MISCHIN: It is a question of fact and degree as to whether someone is in company with 

someone else. I do not think that legislation can prescribe anything more precise than that. It really is a question 

of fact depending on the circumstances. Two people might be in the same room together and not be in company 

with each other. They may, on the other hand, be in company with each other depending on where they are 

positioned, what they are doing and how they interact with each other. It is a question of fact and degree 

depending on the circumstances. 
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Hon GIZ WATSON: The importance of this definition—I would like to have this clarified—is that the 

definition of “associate” is important to the question of people who are subject to a control order and what they 

can do in relation to each other in terms of interaction. Therefore, it seems important that someone subject to a 

control order understands the meaning of “to be in company with”. I think there is an inherent problem, and this 

is a problem with this type of legislation that contemplates a pre-emptive approach in law to human activities. 

When we are dealing with criminal offences and prosecuting and pursuing something that has been done, that is 

one thing, but now what we are doing is trying to deal with a preventative measure. The comparison was made 

during some of the discussions in the second reading debate with violence restraining orders. I agree that there is 

a similarity to violence restraining orders; they are a type of control order. I am not fully conversant with 

violence restraining orders, but I know a bit about them. My understanding is that they pertain to saying to a 

particular person that they cannot be within a certain distance of a house or a person. That is generally what 

restraining orders are about. This is a much broader concept. It is about saying that someone cannot associate 

with another person. That is why this bill is novel. I am not saying that it has not been attempted elsewhere in 

Australia, but it is a complicated thing to try to convey to somebody whom this order has been put on that they 

now cannot be in company with the other person. I ask the parliamentary secretary to perhaps explain this. He 

says that it is a matter of assessing. Who will make that assessment as to defining what will be, I guess nuancing 

the definition that is in the bill, “to be in company with”, and how will that be conveyed to the people who will 

be affected by that definition? 

Hon MICHAEL MISCHIN: The term “in company” is not unknown to the law. It is in fact a circumstance of 

aggravation in burglary cases to be in company with another person. I cannot recall now the precise way it has 

been dealt with by the courts; it has been some years since I have had to consider it. But it is more than being in 

the physical proximity of someone necessarily. There has to be some interaction — 

Hon Giz Watson: Sorry; did you say it is more than — 

Hon MICHAEL MISCHIN: It is more than being in the physical proximity of someone. There has to be some 

form of interaction or communication or engagement with the other person, in substance. That is my recollection 

of it. But these sorts of things are not dealt with in a vacuum. It has just been pointed out to me that it is a 

circumstance of aggravation to be in company with another person in the case of an assault. I think that it is 

probably also a circumstance of aggravation in the case of a sexual assault that elevates it to a higher penalty 

potentially if the person is in company with another. It is not an unusual concept. One does not look at legislation 

and say, “Gosh; I’m going to commit a burglary along with someone else, but I don’t want to fall under the “in 

company” circumstance of aggravation under the Criminal Code.” This section prevents association between 

people. Part of that definition means to be in company with another person. If Hon Giz Watson was the subject 

of a control order saying that she was not to associate with, say, Hon Ljiljanna Ravlich — 

Hon Giz Watson: No problem! 

Hon MICHAEL MISCHIN: I am glad that the member said that, because what steps would she then take to not 

be in company with Hon Ljiljanna Ravlich? Presumably, even though Hon Giz Watson may be required to be in 

the same room as Hon Ljiljanna Ravlich because Hon Giz Watson goes to the same dole office to collect her 

dole, or to the same delicatessen to buy a drink — 

Hon Sue Ellery: Hon Ljiljanna Ravlich is a woman of some means. She won’t be going to the dole office. 

Hon MICHAEL MISCHIN: There is a life experience that the member might one day experience. But the 

point I make is that if Hon Giz Watson was told not to be in company with her, there are certain things that Hon 

Giz Watson would instinctively avoid if she was trying to comply with the terms of the order or her personal 

preference to not be in company with someone else. One of them would be not finding herself in close proximity 

to the other person, not communicating with them, not engaging in any activities with them in cooperation, and 

so on and so forth. If in a particular circumstance a person was charged with breaching a control order because 

they had associated with this other person and the basis for that was the allegation that they were in company 

with the other person, that would be a question of fact and degree that would be determined by the court hearing 

the offence. It would do so in accordance with the evidence and the principles that are broadly accepted as a 

means of determining that question in other offences under other laws. There is nothing novel about it.  

Hon GIZ WATSON: That assists. I think I understand that “being in company with” is likely to be interpreted 

in the way the parliamentary secretary described it in relation to other offences. There has to be some degree of 

interaction and some purpose for that interaction, and there has to be evidence of that.  

Hon Michael Mischin: Yes. 

Hon GIZ WATSON: Obviously, there has been a fair amount of speculation about what this bill does and does 

not do. It is worth pointing out that “being in company with” does not mean just being in the same room at the 
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same meeting. Some people have raised that, so I think it is worth being clear that it will be more in line with 

what we understand to be in company if one is committing a burglary or some sort of offence. There has to be 

some communication and some shared purpose. If that is correct, that is useful clarification for me.  

Hon MICHAEL MISCHIN: I know that no response is required but I will give a response to that because there 

is also the safeguard in section 100 of the bill. It is not only a defence to establish that a person did not know and 

could not reasonably be expected to have known that the other person with whom he or she associated was a 

controlled person, but under subsection (1) in respect of an interim control order, forms of association that are 

set out in section 101 are to be disregarded if the association was reasonable in the circumstances and so on. I 

think we can rely on the courts taking a sensible approach to these things in the same way they do with other 

offences.  

Hon LINDA SAVAGE: Hon Sally Talbot used a scenario of people attending perhaps a strike and the 

possibility, for example, that that would be illegal. Let us say it is not. If a person joined such a group of people 

and did not necessarily know the person standing next to them was subject to a control order, would that be a 

proximity issue? The parliamentary secretary used the term “shared purpose”. I suppose there would be a shared 

purpose in that strike situation.  

Hon MICHAEL MISCHIN: It is always difficult to deal with hypotheticals because many circumstances are 

involved that would influence the answer to that question. If a person happened to be standing side by side with 

someone, yes on one view they are in company with that person. On the other hand, if they do not know that the 

person is someone they are not supposed to be in company with, that is a defence under the legislation. Also, 

there is an element of common purpose to be in company with someone, as I recall the law. I do not have the 

case reference with me at the moment. I can try to find what that is so that I can share the legal principles with 

the member at a later stage of the debate. But it is more than simply being in physical proximity, as I understand 

it. I may be wrong about that but my recollection of having to consider whether people who are hanging around a 

house where one of the group has committed a burglary means that the burglary was done in company, suggests 

that it is not as broad as being simply “in proximity with”. But I may be wrong about that; I will have to look 

into it.  

Progress reported and leave granted to sit again at a later stage of the sitting, on motion by Hon Michael 

Mischin (Parliamentary Secretary). 

[Continued below.]  

Sitting suspended from 12.56 to 2.00 pm 

 


